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Representative Plaintiffs' and Defendants have submitted for approval a
Settlement of this Action that is memorialized in the Settlement Agreelnenit:j For the
reasons set forth below, the Court has determined that the Settlement is fair, reasonable
and adequate, and should therefore be approved. As the Court is contemporaneously
issuing a Judgment and an Order Approving Settlement, the Court makes the following
findings of fact and conclusions of law:

I.BACKGROUND
A.  Materials Considered by the Court

1. Incoming to its decision, this Court has considered the written
memoranda and other material submitted by the Settling Parties, as well as those
submitted by objectors to the Settlement (the “Objectors™). In addition, this Court
has relied upon its familiarity with this case resulting from motion hearings and the
documents submitted in connection therewith, and its general case management
duties. As discussed below, Class Counsel and counsel for Defendants have fully
briefed the request for approval, and they have supported the request with
declarations of fact. Class Counsel and counsel for Defendants were present at the
June 18 and July 9, 2007 Final Settlement Hearing and addressed issues that were
raised at the time by the Court and the Objectors.

B.  History of the Litigation

2. After an extensive pre-filing factual investigation, plaintiffs
Ryan Rodriguez (“Rodriguez”) and Reena B. Frailich (the “Initial Plaintiffs”) filed

the first complaint in this Action in April 2005 against Defendants alleging claims
for violation of the federal antitrust laws (the “Initial Complaint”).

3. The Initial Plaintiffs later filed a First Amended Complaint

' Unless otherwise specifically defined herein, the capitalized terms in the Findings
of Fact and Conclusions of Law have the same meaning as attributed to them in the
Stipulation and Settlement Agreement, dated February 2, 2007 (the “Settlement

Agreement”).
2.
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(“FAC”), in which plaintiffs Jennifer Brazeal, Loredana Nesci (“Nesci”) and Lisa
Gintz (“Gintz”) joined. ‘j
4.  Plaintiffs Kari Brewer and Lorraine Rimson filed a relatllé:fd action
against Defendants in this Court entitled, Brewer v. West Publishing Corp. , Elase
No. CV-05-06211. The Court consolidated the two actions after motion practice on
October 17, 2005.
C. Plaintiffs’ Allegations
5. The FAC, the operative complaint which seeks monetary
damages and injunctive relief, alleges claims for violation of Sections 1 and 2 of the
Sherman Act, and violation of Section 7 of the Clayton Act.
D. Defendants’ Response
6.  Defendants answered the FAC in July 2006, raising numerous
defenses, including statute of limitations, laches, proximate cause, standing, and
bona fide business competition.
E. Discovery
7. The Action entered the discovery phase in August 2005,
Plaintiffs took substantial factual and expert discovery relating to liability, damages
and class certification issues.
8.  Plaintiffs reviewed and analyzed over 400,000 pages of
documents produced by Defendants and third parties, conducted one deposition
pursuant to Fed. R. Civ. Proc. Section 30(b)(6), and deposed fourteen fact witnesses

as follows:

Date Deponent Description of Deponent
0//14/06 | Irent Anderson Former employee of Kaplan

02/22/06, | Kichard Conviser CEO of BAR/BRI

3.
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2/23/06 “Conviser”) N

07/11/06 | John Lostonis Chancellor of Louisiana State ”
University “j

01/06/06 | Robert Femnberg President and CEO of PMBR

06/20/06 | Jonathan Grayer Chairman and CEO of Kaplan

06/13/06 | Xandace Kukas Marketing director for the North
Atlantic region of Kaplan

07/20/06 | lan MacDiarmid Former employee of Kaplan

06/21/06 | David Uliveiri Former employee of Thomson
Corporation

02/14/06 {John Ferovich Former employee of Thomson
Corporation.

7/14/06 | John Folstein CEO of the Test Prep Division at
Kaplan,

07/07/06 | Andrew Rosen COO at Kaplan.

02/07/06 | Brian Sacks Western regional director at BAR/BRI.

06/14/06 | IJonna Skibbe Employee of Kaplan and a former
employee of BAR/BRI and West Bar
Review (“West Bar”).

06/23/06 [ Michael Suchsland Executive at BAR/BRI

9. Defendants deposed the seven Plaintiffs as well as non-party

4
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witnesses Jack Goetz, Hugh Reed and Stanley Chess. i

10.  The Settling Parties also conducted extensive expert di:scovery,
including eight depositions of five different expert witnesses. gl

11.  Plaintiffs and Defendants had a series of discovery disputes.
These discovery disputes resulted in a number of motions to compel before this
Court and Special Discovery Master John Francis Carroll, whose appointment was
also the subject of motion practice.

F.  Class Certification

12. On March 13, 2006, Plaintiffs filed their motion for class
certification. Defendants raised many challenges, including the relevant market
definition, antitrust impact and the existence of a formulaic approach to damages.

13, OnMay 15, 2006, after comprehensive briefing, including the
submission of detailed expert declarations and exhibits as well as extended oral
argument, the Court certified a national class defined as: “All persons who
purchased a bar review course from BAR/BRI in the United States from 1997 to the
present.” See Order filed May 15, 2006 (the “Class Certification Order”).

14, The Court appointed Plaintiffs as the Class Representatives.

15, OnJune 29, 2006, after reviewing submissions from Plaintiffs
and Defendants concerning the proposed plan of notice to the Class, the Court
issued an Order Re Class Notice (the “Class Notice Order”) which approved the
proposed form of notice, and provided for dissemination by: (a) first-class mail; (b)
in national publications; and (c) over the Internet. In accordance with the Class
Notice Order, the Class Action Notice was disseminated in July 2006. The Class
Action Notice provided Class Members the opportunity to request exclusion from
the Class.

16.  Defendants filed a petition with the Court of Appeals for the
Ninth Circuit for leave to file an appeal regarding the Class Certification Order.

-5
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Plaintiffs filed an extensive opposition. The Ninth Circuit denied Defendaf,ljlts’

petition on August 11, 2006, ;
G. Trial K

17.  The original trial date for this Action was set for June 20, 2006.

18. At the request of the parties the trial date was continued to
September 12, 2006. The Court later continued the trial date to February 13, 2007
sua sponte .

H. Summary Judgment

19, OnJuly 17, 2006, Kaplan filed a motion for summary judgment
seeking to dismiss Count II of the FAC (the only count against Kaplan). Plaintiffs
opposed the motion and subsequently sought leave to file two supplemental
opposition briefs to the motion, which the Court granted. The Court denied
Kaplan's motion for summary judgment. See Order filed September 18, 2006.

L Negotiation of the Settlement Agreement

20.  After completion of discovery and with the February trial date
approaching, the Settling Parties together with Rodriguez, Nesci, and Gintz (the
“Objecting Plaintifts”) engaged in a formal mediation in New York City on
November 29, 2006, The Honorable Daniel Weinstein (Ret.) of JAMS, who has
substantial experience in resolving antitrust and class action cases, served as
mediator. Plaintiffs were represented by Class Counsel; plaintiff Gintz was also
present. BAR/BRI was represented by Shearman & Sterling, LLP and Kaplan was
represented by Munger, Tolles & Olson LLP. Also present were in-house counsel
for Defendants and Conviser.

21. The record reflects that at all times, the negotiations were at
arm’s-length and hard fought. The Settling Parties were unable to reach a
resolution on November 29, 2006,

22.  Negotiations continued for the next several weeks with the

-6-
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assistance of the mediator. Throughout this time, Class Counsel continueg}to

prosecute discovery disputes and prepare for trial. After several weeks of
negotiations, an agreement was reached on all Settlement terms (which wai}é
supported by the mediator); the Settlement Agreement was executed on February 2,
2007.

23.  The Objecting Plaintiffs refused to authorize the execution of
the Settlement Agreement on their behalf.
II. THE TERMS OF THE SETTLEMENT

A.  The Settlement Fund

24.  Consistent with the terms of the Settlement Agreement,
Defendants paid forty-nine million dollars into an interest-bearing account for the
benefit of the Class, which amount, plus interest (hereinafter, “Gross Settlement
Fund™), has or will be used to pay for the costs of notice, settlement administration,
taxes and attorneys' fees and expenses pursuant to the orders of this Court. After
such payments from the Gross Settlement Fund, the balance will be distributed to
the Class (“Net Settlement Fund”) pursuant to the Plan of Allocation.

B.  Plan of Allocation

25. Under the terms of the Plan of Allocation, the Net Settlement
Fund will be distributed pro rata based on the amount each Class Member who
submits a timely and valid Claim Form (“Authorized Claimant”) paid BAR/BRI for
the bar review course in relation to the amounts paid by all other Authorized
Claimants. For example, if the amount paid for a bar review course by an
Authorized Claimant equals 1/100,000 of the aggregate of such amounts paid by all
other Authorized Claimants, then the Authorized Claimant will receive 1/100,000
of the Net Settlement Fund. The maximum amount of payment that any Authorized
Claimant shall be entitled to receive from the Net Settlement Fund, however, shall

not exceed thirty-percent (30%) of the amount the Authorized Claimant paid for the

-7-
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bar review course (the “Maximum Payment”). i

26.  Class Members also have the option of donating theix?;%ortion
of the Net Settlement Fund to the National Legal Aid and Defender Assocﬁ“;iettion
(“NLADA™), for the purpose of providing training opportunities for young lawyers
nationwide. NLADA, founded in 1911, is the oldest and largest national, nonprofit
membership organization devoting all of its resources to advocating equal access to
justice for all people.

27.  Defendants are not entitled to a reversion of any money
remaining in the Net Settlement Fund after distribution of the Maximum Payments
to all Authorized Claimants. If any funds remain in the Net Settlement Fund after
distributing the Maximum Payments to all Authorized Claimants, Class Counsel
will make an application to the Court for a cy pres distribution of the residual
amount of the Net Settlement Fund.

C.  Provisions to Promote Competition in the Bar Review Market

28.  For purposes of Settlement, BAR/BRI and Kaplan agreed to
terminate the marketing agreement that Plaintiffs allege is unlawful and has allowed
BAR/BRI to maintain a monopoly and Defendants to divide the market. Further,
for a period of five years following the Effective Date, BAR/BRI will include the
following statement on the forms it uses to enroll law students into its review
courses:

NOTE: By signing this Enrollment Form and making an initial
payment to BAR/BRI, you are not committing yourself to taking the
BAR/BRI Bar Review course or making full payment to BAR/BRI for
such course.

29. Finally, in the Settlement Agreement, BAR/BRI expressly
states “that it is committed to accurate advertising as required by the Lanham Act,

the Federal Trade Commission Act and similar laws, regulations and rules.”

-8-
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Settlement Agreement § 39.
D. Release

1

TR e
RV R T

30.  Paragraphs 56 and 57 of the Settlement Agreement cd;itain a
proposed Release, which is incorporated in the Judgment and Order Approving
Settlement, signed contemporaneously with these Findings of Fact and Conclusions
of Law (the “Settlement Order”). The Settlement Order provides that all Class
Members (including any of their past, present or future officers, directors, agents,
employees, legal representatives, trustees, parents, associates, affiliates, licensees,
subsidiaries, partners, heirs, executors, administrators, purchasers, predecessors,
successors, and assigns), with the exception of those who exercised their right to
opt out (identified in Exhibit A to the Settlement Order), whether or not he, she or it
objects to the Settlement and whether or not he, she or it makes a claim upon or
participates in the Settlement Fund, whether directly, representatively, derivatively
or in any other capacity, ever had, now has or hereafter can, shall or may have
concerning or relating to any conduct alleged in the FAC in this Action, and
including without limitation all claims that have been asserted or could have been
asserted in any litigation against the Released Parties or any of them for any
conduct alleged in the FAC in this Action (collectively with all claims referenced in
the next paragraph, the “Released Claims”), are permanently enjoined from filing,
commencing, prosecuting, intervening in, participating in (as class members or
otherwise), or receiving any benefits or other relief from, any other lawsuit,
arbitration or other proceeding against any or all Released Parties, or order in any
jurisdiction entered against any or all Released Parties that is based upon, arises out
of or relates to any Released Claims.

31.  Notwithstanding the foregoing, the Released Claims shall not
include claims asserted against the named defendants as of February 2, 2007, in the

putative class actions, entitled Park v. Thomson Corp., et al., Case No. 05 Civ. 2931

0.
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(WHP) and Arendas v. Thomson Corp., et al., Case 6:06-cv-1113-Orl- 28JGG
currently pending in the United States District Court, Southern District of New
York (the “New York Actions”), . 3]
II1. JURISDICTION

32.  This Court has jurisdiction over the claims of Class Members
because Plaintiffs have alleged violations of federal laws, specifically the Sherman
Act, 15 US.C. § 1 and the Clayton Act, 15 U.S.C. § 18.

33, This Court can also exercise personal jurisdiction over all
absentee Class Members because Class Members received proper notice of the
Action.

34.  The Class Action Notice informed potential Class Members of
the pendency of this Action and provided them with the opportunity to exclude
themselves from the Class.

35.  The Notice informed Class Members of their opportunity to
object to the Settlement and to be heard at the Final Settlement Hearing. Such
notice satisfies the due process requirements of the Fifth Amendment. Brown v.
Ticor Title Inc., 982 F2d 386, 392 (9th Cir. 1992).

IV. PRELIMINARY APPROVAL

36.  On March 19, 2006, over the objections of the Objecting
Plaintiffs, this Court entered an Order Granting Plaintiffs’ Motion for Preliminary
Approval of Class Action Settlement and Directing Dissemination of Notice to
Class (the “Preliminary Approval Order”) that, among other things: (a) found that
the Settlement Agreement was negotiated in good faith, under the supervision of a
well-respected mediator, resulted from extensive arm’s length negotiations, was
concluded after Class Counsel conducted broad discovery and was sufficiently fair,
reasonable and adequate to warrant sending notice of the Settlement to Class

Members and holding a full hearing on the Settlement; (b) modified the definition

-10-
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of the previously certified class to: “All Persons who purchased a bar revi?}v course
from BAR/BRI in the United States from August 1, 1997 through and incl}gding
July 31, 2006"; (c) found that the proposed forms and methods of notice met the
requirements of the Federal Rules of Civil Procedure, the United States
Constitution, the Rules of the Court and any other applicable law; (d) appointed
Complete Claim Solutions, LLC (“CCS”) as Claims Administrator; (e) established
procedures for Class Members to object to the Settlement; and (f) established the
date for the Final Settlement Hearing.

V. NOTICE TO THE CLASS OF THE SETTLEMENT

37. The Settling Parties have provided extensive individual notice
to Class Members. Pursuant to the Preliminary Approval Order, CCS caused a copy
of the Notice and Claim Form to be sent via first-class mail to the last known postal
address of each Class Member, as updated through the United States Postal Service
National Change of Address service. A total of approximately 376,000 Notices
were sent,

38. The Summary Notice was published in: (a) The National Law
Journal on April 23 and 30, 2007, (b) Lawyers Weekly USA on April 23, May 7 and
21, 2007; and (c) USA Today on April 18, 2007. The Summary Notice was also
distributed through PR Newswire on May 8, 2007 and was sent via first-class mail
to the office manager of each law firm listed on the most recent “AmLaw 200 list”.
In addition, the Notice and Summary Notice were posted on Class Counsel's
websites.

39.  Under Class Counsel’s direction and supervision, CCS updated
the official BAR/BRI class action website at www. barbri-classaction.com to
provide Class Members information about the Settlement. The website provided
Class Members with important dates regarding the Settlement, answers to
“frequently asked questions,” copies of the Notice and Claim Form, the Settlement

-11-
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Agrecment, the Plan of Allocation, as well as certain other relevant plead%jr;ags in the

Action.

Fo0 T
Fan T

40.  Under Class Counsel’s direction and supervision, CC§
established a toll-free interactive voice response system which also provided
answers to frequently asked questions. Class Members were also able to speak with
a live operator at CCS. Additionally, CCS established an email box for Class
members who wish to request additional information by email.

41.  Finally, Class Counsel set up a response team comprised of
several attorneys and paralegals to respond to questions from Class Members about
the Settlement.

42.  The Notice included summaries of the Release and the Plan of
Allocation, and provided detailed information about the Settlement benefits
available to the Class Members, including their right to object to the Settlement and
to appear at the Final Settlement Hearing,

VI. THE NOTICE SATISFIED ALL APPLICABLE REQUIREMENTS

43.  The Preliminary Approval Order approved the procedures for
notifying Class Members about the Settlement Agreement, as well as the form of
the Notice and the Summary Notice. The form of such an order is within this
Court's discretion. See In re Gypsum Antitrust Cases, 565 F.2d 1123, 1127 (9th Cir.
1977) (“Rule 23(d)(2), of course, does not provide for a specific manner of notice
or the form of the notice. These are matters left to the court's discretion to be
dictated by the circumstances of each case.) The Settling Parties provided
extensive and sufficient notice to Class Members, and the methodology by which it
was provided not only meets, but exceeds, all requirements for notice in a class
action settlement.

44,  In order to satisfy due process requirements, notice to Settlement
Class Members must generally describe the terms of the settlement in sufficient

-12-
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detail to alert those with adverse viewpoints to investigate and to come fogyvard and
be heard.” Torrisi v. Tucson Elec. Power Co., 8 F.3d 1370, 1374 (9th Cirjf:§1993)
(quoting Marshall v. Holiday Magic, Inc., 550 F.2d 1173 (9th Cir.l977));‘f}n re
Aetna Inc. Secs. Litig., MDL No. 1219, 2001 WL 20928 at * 5 (E.D. Pa. Jan. 4,
2001) ( Notice must be “reasonably calculated under all the circumstances, to
apprise interested parties of the pendency of the action and afford them an
opportunity to present their objections.” (quoting Mullane v. Cent. Hanover Bank &
Trust Co., 339 U.S. 306, 314-15 (1950) (citation omitted)).
A.  The Contents of the Notice Satisfy Due Process

45. A settlement notice is a summary, not a complete source of
information. This circuit requires a very general description of the proposed
settlement in such a notice. See Churchill Village, L.L.C. v. General Electric, 361
F.3d at 575 (9th Cir. 2004) (“[N]otice is satisfactory if it ‘generally describes the
terms of the settlement in sufficient detail to alert those with adverse viewpoints to
investigate and to come forward and be heard’”) (quoting Mendoza v. Tucson
School Dist. No. 1,623 F.2d 1338, 1351 (9th Cir. 1980)); Torrisi, 8 F.3d at, 1374,

46.  Proper notice should provide: (a) the material terms of the
proposed settlement; (b) disclosure of any special beneftt to the class
representatives; (c) disclosure of the attorneys’ fees provisions; (d) the time and
place of the final approval hearing and the method for objecting to the settlement;
(e) an explanation regarding the procedures for allocating and distributing the
settlement funds; and (f) the address and phone number of class counsel and the
procedures for making inquiries. See Marshall v. Holiday Magic, 550 F.2d at 1178.

47.  The Notice and the Summary Notice provided all of the required
information: a description of the material terms of the Settlement; a description of
the monetary and non-monetary relief and the Plan of Allocation; the applications
for the Incentive Awards and the amounts; Class Counsel's intent to apply for a Fee

13-
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Award in the amount of twenty-five percent (25%) of the Gross Settleme"n;,t Fund
and for reimbursement of expenses; and the contact information for Claséf‘éCounsel,
including how to make inquiries. The Notice also included the date, time';g-and place
of the Final Settlement Hearing, described how to object, and informed Class
Members that any objection must be filed with the Court and delivered to Class
Counsel and counsel for Defendants no later than May 21, 2007.

48.  The Notice further advised Class Members that if the Settlement
is approved, Defendants will be released of any liability to the Class Members
arising out of the conduct alleged or which could have been alleged in this Action,
with the exception of the claims asserted in the New York Actions.

49,  The Notice's content advised Class Members of the information
that is material to making an informed and intelligent decision respecting whether
to participate in the Settlement or not, See In re Equity Funding Corp. of America
Securities Litigation, 603 F.2d 1353, 1361 (9th Cir. 1979) (approving notice
because “the Notice informed the appellants of the subject matter and terms of the
proposed settlements and Plan of Allocation at the time the Notice was sent out”);
Carlough v. Amchem Prods., Inc., 158 F.R.D. 314,332 (E.D. Pa. 1993) (“The
standard then is that the notice required by [Rule 23](c)(2) must contain information
that a reasonable person would consider to be material in making an informed,
intelligent decision of whether to opt out or remain a member of the class and be
bound by the final judgment.”) (quoting In re Nissan Motor Corp. Antitrust Litig.,
552 F.2d 1088, 1105 (5th Cir. 1977)).

50. The Notice and Summary Notice provided sufficient information
for Class Members to understand the proposed Settlement Agreement and their
options. See /n re Cendant Corp. Secs. Litig., 109 F. Supp. 2d 235, 254 (D.N.J.
2000) (finding due process satisfied where the notice informs class members of (a)
the nature of litigation; (b) general terms of the settlement; (c) where to locate

-14-
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