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Darrell Palmer (SBN 125147)
Law Offices of Darrell Palmer
603 North Highway 101, Ste A
Solana Beach, California 92075
Telephone: (858) 792-5600
Facsimile: (858) 792-5655
Email: darrell.palmer @cox.net
Counsel for Objectors Sarah Siegel,
Evans & Mullinix, P.A., Jennifer
Brown McElroy, Daniel Schafer,
Jason Tingle and David Oriol

Additional Counsel listed on Signature Page

UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

RYAN RODRIGUEZ, et al. on behalf of
themselves and all persons similarly Case No. CV 05-3222 R(Mcex)
situated, CERTAIN OBJECTORS' JOINT
Plaintiffs, SURREPLY IN OPPOSITION
v, TO CLASS COUNSEL'S REQUEST

FOR ATTORNEY FEES
WEST PUBLISHING CORPORATION,

et al., Date: Noyember 2, 2009
Defendants. Egﬁ?&égh(l):()agm

Judge: Hon. Manuel J. Real

AND CONSOLIDATED ACTIONS

CERTAIN OBJECTORS' JOINT SURREPLY IN OPPOSITION
TO CLASS COUNSEL'S REQUEST FOR ATTORNEY FEES

COME NOW Evans & Mullinix, P.A., Sarah Siegel, Jennifer Brown McElroy,
Daniel Schafer, Jason Tingle and David Oriol (together, "Objectors Evans, Siegel,
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Brown, Schafer, Tingle and Oriol") and hereby respond in opposition to Settling Class
Plaintiffs' Reply, filed October 26, 2009 (Document 598,) in Further Support of a request
for attorney's fees, and these certain Objectors further supplement their Joint Response',
filed October 19, 2009 (Document 593,) in Opposition to Class Counsel's Request, filed
October 9, 2009 (Document 583,) for Approval and Distribution of Attorneys' Fees,
stating as follows.

Class Counsel's Conflict of Interest Precludes a Fee Award.

The conflict of interest which was identified for this Court by certain Objectors,
described in this Court's Order of September 10, 2007 approving the Settlement, and
criticized in the Ninth Circuit's opinion on April 23, 20097, is an ethical violation which
precludes Class Counsel from receiving a fee. Cal Pak Delivery, Inc. v. United Parcel
Service, Inc., 52 Cal.App.4th 1, 14 (1997)("It is the general rule in conflict of interest
cases that where an attorney violates his or her ethical duties to the client, the attorney ig
not entitled to a fee for his or her services.") But see, Mardirossian v. Ersoff, 153

Ca.App.4th (2007); Pringle v. LaChappelle, 73 Cal.App. 4th 1000 (1999).

'Settling Class Plaintiffs' Reply, at p. 1, n.1, omits -- presumably by inadvertence -- these Objectors' Opposition,
filed October 29, 2009 (Document 593) from the list of four opposition briefs filed by other objectors.

’[T]he ex ante incentive agreements created conflicts among the five contracting class representatives, their
counsel and the rest of the class. We disapprove of them." Rodriguez v. West Publishing Corp., 563 F.3d 948,
955 (9th Cir. 2009). 5
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Lodestar is Excessive, and Records are Incomplete.

As a percentage of the fund, the claimed lodestar, $8,873,518, pushes the upper
limits of reasonableness for a fund of the size in this case. Nevertheless, even though a
fee in the amount of the lodestar might survive a percentage-of-fund cross check, the
lodestar is so excessive that any fee award must be far less than that figure. The lodestar
figure is particularly suspect in that the fee request is not accompanied by sufficient
underlying data, that 1s, it has inadequate time entries, subtotals, and indications of who
worked. It shows total numbers of hours for the various law firms, thereby depriving the
Court (and the public, Class Members, and Objectors) the opportunity to make a fair
evaluation of the reasonableness of the fee. This Court should at least be informed of
how much time was incurred BEFORE the inexcusable conflict of interest arose (which
arguably is compensable) and how much was incurred after such time, for which
compensation should not be awarded.

Fee Request Urges This Court to Ignore and Violate Appeals Court Mandate.

The Ninth Circuit's directive is clear: "On remand, we expect the district court to
revisit all aspects of the award to class counsel." Rodriguez v. West Publishing Corp.,
563 F.3d at 968. Nevertheless, the fee request seeks a new Order which merely adopts
and repeats the Order which was reversed on appeal. In complying with the mandate,
this Court must revisit the number of hours claimed, the hourly rate, the allocation of

work among support staff, associates and partners, the amount of time spent on seeking
3
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fees, the comparison to the funds value, and the overall reasonableness of the fee request
-- particularly in light of the ethical lapses which the appeals court recognized.
Unfortunately, fulfilling this obligation will require this Court to reverse a position 1t
already has taken on the record, wherein the Court declined the opportunity to order
production of these necessary records. See Transcript of June 15, 2009 hearing, page 7,
lines 16-22 (Document No. 560). Timesheets are particularly essential in this instance
because of the conflict of interest which was criticized by the Ninth Circuit. Fees for
work done prior to development of the conflict arguably could be compensable but, as
described above, fees applying for time after the conflict appeared are not compensable.
Substantiation of the bare claims for fees also is necessary simply because the party
seeking a fee has the burden of proving it is reasonable. In re Washington Public Powen
Supply Sys. Lit., 19 F.3d 1291, 1306 (9th Cir. 1994). The only conclusion that can be
reached is that the request for a fee, if any, is not reasonable and is not supported by the
record before the Court.
Reliance on the Fund's Size is Misplaced.
The unacceptable conflict of interest also bears on the attorneys fee to the extent its
reasonableness would be measured by comparison to the size of the fund. Certainly the
conflict of interest was absent for some named Class Members and their counsel.
However, other named Class Members had an obvious reason to accept a settlement

which would protect a few thousand dollars of their possible incentive award, even at the
4
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expense of millions of dollars in settlement benefits for the Class Members whom the
representatives were duty bound to protect. Inasmuch as this was a RICO action, which
would permit treble damages, the effect on the settlement is more than theoretical; it's
real, substantial and significant. The Ninth Circuit found the conflict sufﬁcientl})
harmless to permit approval of the settlement -- which involves merely a finding that it ig
fair, reasonable and adequate, not that the fund was as large as it could have and should
have been. Accordingly, to find fees reasonable in light of the size of the settlement is
misplaced. The issue is what amount of fee would be reasonable if the Settlement Fund
were as large as it would have been without the impermissible conflict of interest.

WHEREFORE Objectors Evans, Siegel, Brown, Schafer, Tingle and Oriol hereby
respectfully request that this Court, upon revisiting all aspects of the fee application, thel
conflict of interest, and lack of documentation, reject the Class Counsel's fee requesﬁ
entirely but, if a fee nevertheless is awarded, it must not exceed the claimed lodestar of
$8,873,518.

Dated: October 29, 2009 /s/ Darrell Palmer

DARRELL PALMER
Attorney for Objectors Evans, Siegel,
Brown, Schafer, Tingle and Oriol
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Kenneth E. Nelson (pro hac vice)

Nelson Law Firm, P.C.

2900 City Center Square

1100 Main Street

Kansas City, MO 64105

Telephone: (816) 421-7225

Facsimile: (816)421-3339

Email: kennelson@mclaw.com

Counsel for Objector Evans & Mullinix, P.A.

Edward F. Siegel (pro hac vice)
Edward F. Siegel Co., L.P.A.
27600 Chagrin Blvd., Suite 340
Cleveland OH 44122

Telephone: (216) 831-3424
Facsimile: (216) 831-6584
Email: efsiegel@efs-law.com
Counsel for Objector Sarah Siegel

David P. Schafer (pro hac vice)

Law Offices of David P. Schafer

7800 TH-10 West, Suite 830

San Antonio, TX 78230

Telephone: (210) 348-0500

Facsimile: (210) 348-0520

Email: david@helpingtexas.com
Counsel for Objector Daniel M. Schafer
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CERTIFICATE OF SERVICE

I hereby certify that on October 29, 2009, I electronically filed the foregoing with
the Clerk of the Court for the United States District Court for the Central District of
California by using the USDC CM/ECF system.

Participants in the case who are registered CM/ECF users will be served by the
CM/ECF system.

I further certify that some of the participants in the case are not registered CM/ECF
users. I have mailed the foregoing document by First-Class Mail, postage prepaid, or
have dispatched it to a third party commercial carrier for delivery within 3 calendar days

to the following non-CM/ECF participants: see attached service list.

___/s/ Darrell Palmer

Darrell Palmer
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Mailing Information for a Case 2:05-cv-03222-R-Mc¢

Electronic Mail Notice List
The following are those who are currently on the list to receive e-mail notices for this case.

e Andrea Boggio
boggio@stanfordalumni.org

¢ Daniel Scott Brown
absentprof@yahoo.com

¢ Robert C Chojnacki
chojnackilaw(@yahoo.com

o Wayne D Collins
weollins@shearman.com

o John William Davis
john@johnwdavis.com

e Elizabeth De Long
Edelong06@gmail.com

e Eliot G Disner
edisner@disnerlaw.com

e Dan Drachler
ddrachler@zsz.com

o Lisl Joanne Dunlop
ldunlop@shearman.com

e Tracy Evans-Moyer
tmoyer@mecguirewoods.com

¢ Joshua R Furman
jrf@furmanlawyers.com

e Robert Gaudet, Jr.
robert_gaudet@yahoo.com

e Heather H Gilhooly
hgilhooly@linerlaw.com,AEichelberger@linerlaw.com,jtallon@shearman.com

¢ Sandeep Gopalan
sandeepgopalan@hotmail.com

e D Alan Harris
aharris@harrisandruble.com,jricasa@harrisandruble.com
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o Sidney K Kanazawa
skanazawa@mcguirewoods.com

¢ J Garrett Kendrick
jgk@private-ag.com

e Edward A Klein
eklein@linerlaw.com,ntorrecillas@linerlaw.com

e Darrel C Menthe
dmenthe@mcguirewoods.com

o Joseph Darrell Palmer
darrell.palmer@palmerlegalteam.com,maria.carapia@palmerlegalteam.com

e Rosemary M Rivas
ksatterfield @finkelsteinthompson.com,rrivas@finkelsteinthompson.com

¢ Ronald D Rosengarten
rdresq@sbcglobal .net

o David P Schafer
david@helpingtexas.com

e Stuart N Senator
stuart.senator@mto.com,loren.rives@mto.com

o Jia-Ming Shang
jlaming.shang@sdma.com,phyllis.flynn@sdma.com,SDMAcalendaring@sdma.com

¢ Douglas N Silverstein
dsilverstein@californialaborlawattorney.com

¢ Lee S Taylor
lee.taylor@mto.com,angela.balestrieri@mto.com

Manual Notice List

The following is the list of attorneys who are not on the list to receive e-mail notices for this case (who
therefore require manual noticing). You may wish to use your mouse to select and copy this list into your word
processing program in order to create notices or labels for these recipients.

Robert L Arleo

Robert L Arleo Law Offices
164 Sunset Park Road
Haines Falls, NY 12436

Marc D Ashley

Sherman & Sterling, LLP
599 Lexington Avenue
New York, NY 10022

Pamela Collinsg Dunmore

2635 SW 35th Place, #1402
Gainsville, F1l 32608
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Carmine Giardino

Giardino Law firm Inc, The
8626 Tesoro Drive Suite 510
San Antonio, TX 78217

Alan S Gruber

Shearman & Sterling, LLP
599 Lexington Avenue

New York, NY 10022

Noah E Jussim

McGuire Woods

1800 Century Park East, 8th Floor
Los Angeles, CA 90067

Steven F Molo

Shearman & Sterling, LLP
599 Lexington Avenue
New York, NY 10022

Kenneth E Nelson
Nelson Law firm PC

2900 City Center Square
1100 Main Street

Kansas City, MO 64105

C Benjamin Nutley
Kendrick & Nutley
1055 E Colorado Blvd, Fifth Floor
Pasadena, CA 91106

Colleen M Regan

McGuireWoods

1800 Century Park East, 8th Floor
Los Angeles, CA 90067

Joanna Shally
Shearman and Sterling
599 Lexington Avenue
New York, NY 10022

Edward F Siegel

Edward F Siegel Co., LPA

27600 Chagrin Boulevard, Suite 340
Cleveland, OH 44122

Charles A Sturm

Steele Sturm

Wells Fargo Plaza

1000 Louisiana, Suite 3780
Houston, TX 77002

Rebecca J Trent

Shearman & Sterling, LLP
599 Lexington Avenue

New York, NY 10022

Jon M Zimmerman

Jon M Zimmerman Law Offices
1420 5th Avenue, Suite 2200
Seattle, WA 98101
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